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ADDRESS. 



One of the most interesting things in life is the spec- 
tacle of a class of young men, just finishing their pre- 
paratory studies, and about to enter upon the world. 
The competition of the class gone, the excitement of 
studies in common over, they are passing from the con- 
dition of scholars to that of actors. Our imagination 
follows them into the future. We see them embark, 
now for the first time, upon the open sea; where they 
are often tossed by tempests, and often becalmed, where 
some are drifted ashore, others foundered, and a few 
ride prosperously, with favoring winds and swelling 
sails, into the desired haven. 

Such is the spectacle presented to us to-night. A 
seminary of learning, founded by the zeal and foresight of 
eminent men, who as judges and lawyers have illustrated 
the advantages of study, and whose love of knowledge 
has prompted them to take upon themselves the office 
of professors and teachers, here dismisses its graduating 
class, with the first public exercises it has ever yet held 
on such an occasion. 

To us, who are assembled to see them start on this 
voyage of life, to bid them God speed, and perhaps 
utter some words of counsel, there should seem to be no 
fitter topic, with which to occupy ourselves for the hour 
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we pass together, than the obligations which these young 
gentlemen are about to assume as lawyers towards the 
community of which they are to form a part. I say da 
lawyera^ because I am to speak of the peculiar obliga- 
tions of that profession, and I add towards the commu- 
nity^ because I am to discuss, not their duties to their 
clients, but their duties to the state, and I confine myself 
to that part of their obligations which results from the 
present condition of their profession and the subject of 
it, and which relates to the advancement of both. 

The topic, therefore, to which this evening I beg to 
call your attention, is legal reform in its most general 
acceptation, that is to say, befobm in the legal pbo- 

FESSION AOT) IN TBDE LAWS. 

The two are intimately connected. An instructed 
and conscientious legal profession is almost as necessary 
as a well-devised system of laws; for an uninstmcted 
and dishonest body of lawyers would go far to nullify 
the wisest code that was ever framed by the wit of man. 

Let us first consider the profession. Its present con- 
dition we all know. We see and regret its fedlure, as a 
body, to fulfil the whole of that high trust which is 
reposed in it, and to satisfy all the expectations which 
it might justly raise. Far be it from me, in saying this, 
to assent to those terms of obloquy with which some 
delight to assail it, or even to include all its members m 
the censure to which, as a profession, I fear we must 
submit ourselves. But, every candid person must ad- 
mit that its condition, at the present, is not suck as he 
would wish it to be. Although it be numerous and 
powerful, though its members occupy nearly all the 
ofiices of the land, though it sees in its ranks a large 
proportion of the talent and learning among us, it is 
nevertheless true that its standard of learning is too low, 



its views of its duty too narrow, its aiins too humble, and 
its voice too weak. The regret with which this confes- 
sion is made is all the greater, that the opportunities 
of usefulness were never before so manifested. Foremost 
in political assemblies, exclusive in the courts of justice, 
controlling in the halls of legislation, performing nearly 
all the functions of magistracy, the lawyers have the 
amplest means of influencing legislation and opinion. It 
is not too much to say, that in no former period of his- 
tory, and in no other quarter of the world, has the 
profession of the law attained to such a development in 
extent and power. It is natural that it should be so. 
The importance of the lawyer is always in proportion to 
the importance of the law. Where will reigns, there ia 
small scope for legal men; where law governs, the 
lawyer flourishes. So, just in proportion as will gives 
way to law, that is, in proportion as men become free, in 
the same proportion the profession grows powerfiil. Tell 
me the freedom of a state, and I wiU tell you the strength 
of its bar. In the old republics, the advocate was 
always a person of consequence ; but inasmuch as violence 
sometimes usurped the place of law, and the rights of 
the citizen as against the state were ill defined and pro- 
tected, the advocate gave way before the chief of a 
party or the commander of armed men. In continental 
Europe, through all its modern periods, the military 
profession has taken rank and precedence ; and even in 
England, where the bar is so strong, the aristocracy and 
army have overshadowed it in popular estimation. 

But in our own country, the legal profession has every 
element of strength and preeminence. Our only sove- 
reign is the law, and lawyers are its only ministers and 
interpreters. The judicial department is recruited solely 
fit)m its ranks; that department whose functions are 
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greater than were ever before devolved upon the judicial 
office, and to whose especial keeping the preservation 
of written constitutions is entrusted. 

A profession thus surrounded, and thus upheld, has 
corresponding duties to fulfill. Its standard of excellence 
is measured by its opportunities to benefit, and its means 
to excel Standing before the bench of justice, it can 
enlighten and guide its judgment ; sitting in the seats of 
legislation, it can frame wise and beneficent rales for the 
government of society ; administering executive functions, 
it can temper justice with mercy, and show that an in- 
flexible execution of the laws, is the perfection of merciful 
justice. What, then, with so many opportunities and 
such means of good at command, might not, what ought 
not, the bar of this country to be and to do ? 

To regret that this noble profession of ours, which can 
accomplish results so beneficial, which numbers among 
its members so many of the wise and good of all ages, 
now falls below its ideal standard, is not enough. It is 
wiser and manlier to retrieve than to regret. Let us 
then seriously reflect upon the means of advancement, 
in the several particulars oiprofessional ethics^ manners 
and eduLcation. 

First, as to legal ethics. Though it be far from my 
intention to disparage the moral sentiments of a large 
class of our most distinguished men, for I know that 
those sentiments are of the purest and most exalted kind, 
and equally far from my mind to join in or countenance 
that flippant and ignorant denunciation which neither 
discriminates nor examines, but rashly imputes to the 
whole, the flagrant and undeniable faults of a few ; yet 
I must be permitted to say, that the prevalent notions 
of professional ethics are, in one respect, too low, and 
that we must correct them, if we would hold that place, 
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which should be ours of right, and perform that amount 
of good that is within our reach. I refer, of course, to 
the opinion that one's duty to his client swallows up other 
duties. 

There is no profession, not even the military, which 
puts in use the sentiment of honor more than our own. 
There are daily entrusted to us the property, the repu- 
tation, the lives of our clients; yet, when have they 
been betrayed ? The secrets of fandlies are in our keep- 
ing, and who will complain of their having been di- 
vulged? So jEar as the relations of the lawyer to his 
client are alone concerned, nothing could be more unex- 
ceptionable ; they are under the safeguard of that honor 
which has never yet failed to regulate and preserve 
them. And what I conceive alone to be wanting is to 
extend the same sentiment beyond the client to the 
adverse party and his witnesses, and to the court 

The fundwnental error, on this head, I suppose to arise 
from forgetting that the profession of a lawyer is a 
means to an end, and that end the administration of 
justice. His first duty is undoubtedly to his own client, 
but that is not the only one ; there is also a duty to the 
court, that it shall be assisted by the advocate ; a duty 
to the adversary, not to push an advantage beyond the 
bounds of equity; a duty to truth and right, whose 
allegiance no human being can renounce ; and a duty to 
the state, that it shall not be corrupted by the example 
ofunacrupnlousiBsmcerity. 

. The subject oiprofeeaumaL manners may be thought 
by some beneath the dignity of a public occasion ; but 
though it may be of minor importance, I cannot think 
it unworthy to be mentioned even here. It embraces 
the official intercourse between the bench and the bar, 
and the manner in which all the public transactions of 
2 
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tiie tribtnalB are eondticted; matters upon which their 
raccessfol wdi^ing very much depends. There is dangw 
^ oar forgetting/ in the imnplicitj of om* insdtntiond 
imd the ease of private intercomise, that the dignity of 
judicial affairs requires a certain degree of attention to 
liianner. Th^re is something solemn in th& administra^ 
tion of jnstioe, which should banish indeocmm^ disordei^ 
imd levity ev^ from the pkee where it is transaetedi 
Neitrly all the intercoorse in court takes place between 
the judge and thoa^ocate; the natiffe of the bu^esi 
performed reqilk^ ^iftUhark liiitercourse should be 
guarded and respectfol ; courteous from the benclr, 
Tespectful fr^omthci^bar; wUkiibe {Kresence of jurors, 
witn^ses and speetatonrnst^lefB Htb courtefiry and re^ 
spect essential to the maintenance of < tluit coD^eration 
for judicial tribuiials, without wMch jiistiiise cannot long 
continue to be well received ov< wellradmimstered. I 
wish it could be sufficiently ^dnIpre88^: upon the minds 
ctf all who take part in hgal tribunals, ihat disoi^iiy 
eourts cannot long continue te command respect ; that 
disobedience, out of doors, will fi^ow contemptuous de^ 
meanor within; and that those judgments ore mast 
xd^eerfoUy accepted, which we know to have been mort 
iftlmly considered and pronounced. It^ia^nat necessntf^f 
2b;y mention instances of the relaxatio]EL>^'the ambient 
courtesy. They will readily occur to those whoihave hud 
i>pportunities of obserrBtioB. It is enoagh to itnpvess 
jupaa the minds of lawyers, and espedally of young meni 
;ettt«tiQg the lair,^1diat ord«, quiet^ and the guarded ob^ 
«diHran(»i of formal andirtni^ed courtesy^ We'' ftup^rtUAFft, 
floito say essential auditions of the sucdesi^ w<MMa^ 
X4S that machinery of justice to which their Hves Oft 
devoted. ^ 
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Upon tiie salogeet of i^d^ edueatkml shall hxwe the 
mmuii of every: candid meniber of tbe profesBioii ; for the 
eouvictioii is nearly nniyersal that we are in that respect 
deplwaibly deficient^ and that both the oommunity and 
onraelvesare Ides^B by it to an oKtent wluch oan scarcely 
beioMsilred^ Bie courts are. annoyed aad 'mialed^ liti- 
gation b fostered. The conmumity is distracted by 
ikBdisciplined andigaorant personsi: bearing the name of 
lawyers, who cvowd the avennes to the tribpnida If I 
m^t^ asked, wh«t sibjeot, nMr» Hkm aiiy ^jUmv anght 
io engage the attention^ th» :profymonfil Ahonjid aar 
piwer, l^aleducotiom. - . : ,? 
. The neeesnfy<tf «h%h: degree iofiedncalion. is. ap^ 
rent, on tiie. slightest ooiisidei^tion of the nature and 
iebjeet of law, (tf the offioe^Silawyer, and the knowledge 
necessary. to itSfexercise^/ ThoiW is the role of action 
for the great porportion of the affidts; of Ufe. It defines 
Aha rights and tdnties of m^ and prescribes the • means 
of' enfomng thent; its: object is to secure to each, his 
4E>wn; in diort^ its aim is justice. Now, juAtice is the 
great end of civil society, lib is for this that we 
jhaye our great establishments in the civil :snd military 
service ;> bnr elections, our legisUtnres, our magistracy, 
irar J&reigii legations. These are all meana to an end^ 
.itib^ pcote<)ti<Hi of the individual in the dgoyment q£ his 
legslri^htcL 

?v Justice^ is attainable only through lawyers. This, I 
my, Hft ar general rule ; fyv in particular instances, it may 
i^ubtless be administered without .tiieirinterventioii:}; 
but in the main part^ they are essm^tiat to it The 
science of the law is so vast in iia:^KteiKl, that they alone 
toan master it who make it thdb^ principal study. . Only 
a few men, set apart for that particular callings and 
devoting to it the best part of their lives, can learn or 
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apply all the rules whicli govern the legal relations of 
men witli each other. These rules are as multifarious 
and complex as are all the relations of all the transac- 
tions of the human race. They must be learned before 
they can be applied; their application is the administra- 
tion of justice. Thus it happens that the profession of 
the law is as necessary as justice itself, coeval with the 
constitution of civilized society, and inseparable from its 
existence. 

What society needs is a body of men versed in the 
laws ; not a body of unlettered persons, calling them- 
selves lawyers, skilled only in the routine of a scrivener's 
office. A lawyer, without knowledge of the law, is an 
imposture. To be really such, is to know the law, in 
aU its departments, in its divisions, almost without limit, 
and in its generalizations ; and thus to know it, he must 
have studied it as a science, long and well; he must 
have surveyed its plan, measured its proportions, and 
examined its details ; he must have comprehended the 
greatness of the whole, the harmony of its parts, and the 
infinite diversity of its particulars. 

Nor is this all, nor even the half of what is required 
of him. When he has learned from lectures and books 
the rules of law, he has still two difficult mental pro- 
cesses to perform— -one to deduce particular rules from 
general, for newly evolved relations ; and the other to 
apply an established general rule to meet new phases 
of facts constantly arising, as various, and yet as like, 
as the human countenance itself. These processes re- 
quire the exercise of reason; of reason thoroughly in* 
structed; trained to the carrying on of complex ope- 
rations; able to trace analogies, detect motives, and 
separate false conclusions from the true. 
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Sii^pofiing the lawyer to have acquired such a know- 
ledge of the law as we have described, and to have be- 
come master of a severe logic eqnal to his station, he 
has still to acquire an art, which has ever been esteemed 
most difficult of acquisition, the art of a graceful and 
pursuasive diction. Without it, the profoundest scholar 
and the closest logician will fail of that complete suc- 
cess at which the true lawyer should aim. If he were 
to confine himself to consultations in his chambers, he 
might forego it ; if his discourse were to be made only 
to the courts, dry reasoning might avail him ; but he is 
also to persuade juries, which are, to a great degree, pop- 
ular bodies, subject to popular influences, and always 
liable to be swayed by an eloquent address. I hardly 
know of a place where eldijuence is more likely to be 
felt than in the jury box, after the excitement of a close 
examination and cross-examination of witnesses, and in 
a ease which appeals to both the passions and the judg- 
ment The gravity of the occasion, the magnitude of 
the jjiterests at stake^ the keenness of the contest, the 
solemnity imposed by the presence of the judge, all 
combine to make the scene impressive, and to add inter- 
est and force to the rea^oning and appeals of the advo- 
cate. It is on sudi an occasion, when the nature of the 
question has obliged him to draw upon all his stores of 
knowledge, to task to the utmost his powers of logic, 
and to exert every means of pursuasion which the art 
of the rhetorician can supply, that the true lawyer ap- 
proaches the ideal which exists in his imagination. It 
is this ideal that I would set before the eye of every 
student at law ; the image of one whose diligence has 
<x»npassed the learning required for his profession, who 
has disciplined his mind to exact thought and vigorous 
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logic, and who writes and speaks his native language 
forcibly, correctly, gracefiilly. 

How is this ideal to be approached ? Not by such 
study and preparation as are common with ns. Persons 
are admitted to practice after a year or two passed in a 
lawyer^s office, where, if they receive instruction, it id* by 
chance, and if they read it is amid fiiequent interruption 
No preliminary training is required before a Btudeni 
enters an office, and when he leaves it he is subjected to 
an examinatiiXQ, whidb lasts, perhaps, two or three homr% 
divided between himself and others^ and which for all 
useful purposes might as well be omitted. Introduced 
into the law, with this imp^!fect preparation, what hap- 
pens ? Either that he makes up this early deficiency by 
studies pursued amid the dJ^traotioBs of .business car the 
discouragements of a striig^ei to obtain it; or that he 
subsides into that most » useless , of all oit^ns, and^l 
might add, most hurtful of professional men, an undnci- 
plined, half-educated lawyer, the transcriber of legal font 
mulas, the promoter of neighboring litigation, the unsafe 
guide, the hopeless bigot It is no answer to say that 
the present arrangement produces many ^ninent meii; 
tiliey are produced, not by it, but in spite erf it But 
look around, and tell me, what is the proportion of in^ 
rtructed and accomplished men. Listen to the aFg»» 
ments presented to courts, or the addresies spoken iio 
juries, and tell me, how defective many of them ar^^ 
how wanting in scholan^p, how poor in coni^ptidd, 
how £Emlty in execution* Or take another test, and a 
very just one, of lawyer-like training and skill, the writ^ 
t^ pleadings in an action : what do they disclose of the 
lack of legal education. Show a judge a pleading, and 
it is rare but he can tell from it whether he who d3>ew it 
is a lawyer in fEu^t, as well as in name; if it be a de^r^ 
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oonoise statement of the facta of the claim or defence, 
set forth with logical precision and order, he has studied 
his profesedon to some pnrpose; if it be confused, re- 
dimdant, without point or lexical method, he is pro* 
noonoed uninstructed and incompetent 
r What,: then, is the remedy ? Not by any new law, 
impam^ ad(Mti<mal xestaictions upon admissions to the 
hflff^for tlmt with m is impracticable, even if it were 
dtaintble. It is by rmmsg the standard of excellence in 
tiie< mind of the protfessioD, and, at the same time, en- 
larging the means of education; ^ Prepare Ihe way for 
the student to aoqoire that h[Bowledge, mental discipline 
and &oility of address, -which ma&:e the ccmsummate 
lawyer, and show^lm^ atthe^wmc^ time, that the best 
chance of competii^ with -faiB Mtows, and winning the 
jMcizes of his profession, is by f<di6wing the way thus pre- 
j^ated^ and yon wSU have reformed the profession. 
- Bat yoa m»t »ipply the metas as weU as the incentive 
£ur this comprehensive l^al edncatidn. There is no road 
t(i;>knowledge and discipline, but through training, in- 
stniclaim aoid study* Yon must have instructors; and 
tlse (accessories to instruction, libraries, examples and 
<tottpetLtion. : :lhere is knowledge to be acquired by 
kmg^ eystemokie^' patient study ; power of reasoning ac- 
fflfately^^cloiiely, to be gained only by hardy discipline 
of theinxjxdf and the graces of composition and locution, 
]^jt>lQfleiHrat»s>nv€f the best models and persevering trial. 
'PMastudies^.'tlua discipline, and. the necessary pf^adicei^ 
in Imitii^ianddebatey cannot behod in the chased edti^ 
c^Ktionof alawyer^ office. It isinsdioolsand semdndHeflf 
efi}a;w, like that in whose public* exercises we aare nc^i^ 
ingaged^ and there alone, that they can be foond. WhoM 
evw. dreams of effecting a reform in legal education, by' 
^o^Mhef^tmda thanaifoU, general and thorough scheme 
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of public instruction, with the aid of professors, libraries, 
competition and debates, will fail of his object ; and the 
sooner lawyers, legislators, and the whole people come 
to that opinion, the better for us all. 

Education is the great republican remedy for public 
ills ; not education for one class or profession, but for all 
classes and all professions, and such an education as is 
best adapted to make each perfect in his peculiar calling. 
With education come self-respect and virtue. And he 
is the wisest statesman, who, in his comprehensive plan, 
looks, not merely to the education of all citizens in the 
rudiments of knowledge, but to the education of each for 
the part he is to perform in life ; for the state has an 
interest not only that all her children shall be taught, 
but that each shall be taught that which it concerns the 
state he shall best understand ; and while common schools 
are fostered as they ought, let not professional schools 
and seminaries be neglected. Instruction in the art of 
war is justly an object of public concern ; so is instruc- 
tion in all the arts of peace. In what manner, and to 
what extent, the state should interpose, I do not here dis- 
cuss ; but that it should encourage the spread of know- 
ledge and the advancement of learning, in all its 
departments, in mechanical arts, in agriculture, in the 
fine arts, in the medical and legal professions, and in 
the mathematical and physical sciences, I hold to be a 
fandamental principle of republican government. 

I HAVE THUS CONSIDEBED KePOBM m THE LEGAL P&O- 

FESsioir, as fully as the limits of this address will allow, 
and I pass from it to the other branch of my subject, 
Reform m the laws themselves. 

The present condition of our law is anomalous. For 
the main part, it is derived from the conmion law *of 
England, but so mixed and blended with other rules aad 



usages, that it can liardly be called asystem at alL The 
constitution of the state declares that " such parts of the 
common law, and of the acts of the Legislature of the 
Colony of New-York, as together did form the law of 
the said Colony, on the 19th day of Apiil, 1775,'' and 
the resolutions of the Congress of the said colony and of 
the convention of the State of New York, in force on the 
20th day of April, 1777, which have not since expired 
or been repealed or altered, and such acts of the Legis- 
lature of this state as are now in force, " shall be and 
continue the law of this state, subject to such alterations 
as the Legislature shall make concerning the same." 
The constitution thereupon requires the Legislature, at 
its first session after the adoption of the constitution, to 
" appoint three commissioners, whose duty it shall be to 
reduce into a written and systematic code, the whole 
body of the law of this state, or so much and such parts 
thereof as to the said commissioners shall seem practica- 
ble and expedient." The wisdom of the latter provision 
will be apparent bye and bye. 

What was this common law to which the constitution 
referred, and which are those parts of it that formed 
the law of the colony in 1775 ? The conmion law, prop- 
erly so called^ is the customary law of England, as it 
existed before the coronation of Eichard the First, which 
was in 1189. But as this would throw us back, nearly 
700 years, upon a mass of usages which would not 
be thought tolerable for any existing civilization, the 
courts have been obliged to hold that such acts of the 
English parliament, in amendment of the conmion law, 
as were passed before the emigration of our ancestors, 
and are applicable to our situation, are to be considered 
as part and parcel of the conmion law. What an ex- 
planation is this to give to the citizen of the laws ac- 
3 
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cording to which he is to live ! If he be certain that 
he knows what were the customs of England in the 
reign of Bichard, how is he to know to what period of 
emigration the constitution refers (for be it remembered 
that from the first emigration to the revolution there 
passed an hundred and fifty years), and by what means 
can he guess which English statutes the courts will con- 
sider applicable to our situation ? 

Heflect for a moment upon the state of England at 
the accession of Eichard, that lion-hearted king, whose 
fortunes are so interesting in the novel of Ivanhoe, and 
the laws of whose realm are best known from the pages 
of Glanville, a writer of the succeeding reign. It was 
in the beginning of the third crusade. The constitu- 
tions of Clarendon had just been established^ the dispute 
between the king and the pope was at its height, the 
kingdom was parceled out into great fiefe, the majority 
of the population were villains or serfe, trade was almost 
unknown, and violence reigned throughout. There had 
been several compilations of the laws at considerable 
intervals by Ethelbert, by Alfred and by Edward the 
Confessor ; but an hundred and fifty years had elapsed 
since the last. The feudal system of tenures was in fall 
vigor, with. all their oppressive incidents of personal 
attendance, wardships, marriage and reliefe ; the laws of 
the forest were conceived in the spirit of extremest 
barbarity ; and it was common to try disputed questions 
of right by ordeal or by battle. 

To this unwritten or conmoion law are to be added, 
according to the construction put by our courts upon 
the coi^titutional declaration, the statutes of England 
applicable to our situation. Thus it is seen that the 
English portion of law which our English progenitors 

rought with them was not a homogeneous system, but 
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an irregnlar mass of usage and statute, derived partly 
from the traditions of various and discordant tribes and 
races, partly from the enactments of tyrannical kings and 
struggling parliaments, and partly, it may be added, 
from interpolations by judges and chancellors from the 
civil or canon law. 

But before the arrival of the English, there had set- 
tled in the land, and ruled for nearly half a century, a 
dissimilar people, whose laws, founded chiefly on the 
Roman codes, were yet modified by the local customs of 
the different provinces of the Netherlands. These laws, 
"the precious customs of Fatherland," as the Dutch 
settlers delighted to call them, and particularly the cus- 
toms of Friesland, were the first laws of the colony, and 
though long siQce in most respects supplanted by the 
English, traces of them still exist, and affect property in 
the oldest of the Dutch settlements. 

Upon this English and Dutch stock was engrafted 
colonial legislation, which consisted mainly of efforts to 
adapt the law of aristocratic and kingly England to 
the circumstances and wants of settlers in the forest on 
a different side of the ocean. No attempt was made to 
frame a new system, conformable to the new country, 
and to the new people that were to be bom in it ; but the 
old laws of old nations, strangely compounded of Saxon, 
Norman and Dutch customs, of the laws of the Heptar- 
chy, of Alfred and the Conquest, of the statutes of 
Merton of Marleberge, Winchester and Gloucester, were 
transferred from one continent to the other. Thus it 
happened that those feudal laws of real property were 
impressed upon the virgin wilderness, with which the 
Gothic invaders had afflicted the fair lands where the 
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mild and rational system of the Roman law had prevailed 
before that fierce onslaught from the North : 

"When her barbarous bods 
Game like a deluge on the South, and spread 
Beneath Gibralter to the Lybian Bands." 

And thus also it happened, that a most artificial sya* 
tem of procedure, conceived in the midnight of the dark 
ages, established in those scholastic times when chancd- 
lors were ecclesiastics and logic was taught by monkfi^ 
and perfected in a later and more venal period, with a 
view to the multiplication of offices and the increase of 
fees, was imposed upon the banks of the Hudson and 
the quiet valley of the Mohawk. 

The colonial legislation which followed the accession 
of the English, naturally partook of the ideas and char- 
acter of the different emigrations ; bo that, at the revolu- 
tion, New-York was governed by the usages of Holland 
and England, the statutes of England, and colonial usages 
and statutes, rude and vacillating, administered according' 
to monarchical forms, and by officers the counterpaariB of 
those who held office in England, 

The revolution, of course, wrought an immense change 
in this official machinery ; but it made at first very £ttie 
change in the laws beside. The judges were commiftt 
sioned by the state instead of the crown ; writs ran na 
longer in the name of the king, but of the people. -The 
substance of the laws remained the same ; only the ooa^ 
fusion was increased by the change of forms ; and the 
inconmstency between the old and the new <nrder of 
tilings was made more and more manifest from day to' 
day. 

The vast emigration which now set in from diflfemrt^ 
parts of the world tended by degrees, and the stronger- 
a tixe tide increased, to make subsequent l^islation less 
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homc^eneoiis with the old law. Eepresentatives from 
every nation came to our coasts, settled in the midst of 
us, infused their ideas into our people, and not infre- 
quently found their way into the places of legislation. 
This led not only to the naturalization among us of a 
large number of ideas, introduced by emigration, but to 
a greater attention to foreign legislation and jurispru- 
dence, and the result is plainly visible in many parts of 
our laws. 

As the results of all these causes, the laws which 
governed this state, when the last constitutional conven- 
tion began its session, were as heterogeneous and complex 
as ever before existed among a civilized and commercial 
people. The questions which came before the courts, 
were debated and decided upon consideration of English, 
and sometimes of Dutch, Scotch and French law ; the 
consolato del mare ; the laws of Wisbuy and Oleron ; the 
civil and ecclesiastical codes ; Ae customs of republics 
and monarchies ; and colonial usages and statutes, as well 
as the satutes of the state legislature. The proceedings 
of courts were commenced and conducted according to 
the rulesof Coke and Mansfield, the ordinances of Bacon, 
and the decretals of the Popes ; and legal practitioners, 
as they passed from court to court, became successively 
attorneys, solicitors, counselors, proctors and advocates. 
: The lawyer's library had become a collection of books 
from the old world and the new, reports of all the oourts 
in England andin aU our states^ and treatises from every 
legal authority in America or Em^pe. It was tiiere^ 
fore to have been expected that the law would becoo^ 
what it reially was, a vast irregular mass, without unity 
or assimilation. And it should seem to have been but an 
act of pirodent foresight, on the part of the convention, 
to pirovide the means of bringing order out of this chaos. 



22 

and collecting the scattered and dissimilar parts into one 
consistent and harmonions whole, omitting what had 
become obsolete, rejecting what was incompatible with 
our condition, reconciling conflicting rules, and spreading 
the whole in one book before the citizens, whose right 
and duty were at the same time to make the laws and 
to obey them. 

The plan of this address does not embrace the con- 
sideration of particular amendments to the laws; but 
I win so far depart from it, before proceeding with the 
discussion of the great measure of a civil and penal code, 
as to throw out for consideration two minor reforms 
which I think most worthy to be considered in any com- 
prehensive revision. I refer to the laws of real prop- 
erty and the language of legal documents. 

The law of real property is the most complicated, the 
most artificial and the least suitable to our present con- 
dition of aU parts of our law. Its roots reach into the 
middle ages, when the learning and refinement of the 
Roman Empire fell before the northern invaders. In 
the Roman law, real property was treated nearly in the 
same manner as personal and with as much simplicity. 
But the invaders had a military organization, and their 
distribution of the land was made in reference to mili- 
tary arrangements. Their establishments were essen- 
tially military colonies, the first purpose of which was 
to provide a body of armed retainers. Thence arose 
that chain of tenures which, with the gradation of ranks, 
bound together all the orders of the state from the high- 
est prince to the lowest vassal 

The law of feuds, originally techinical and compleir, 
became more complicated and artificial under the influ- 
ence of the schoolmen ; and though at the epoch of our 
revolution it had become softened in some of its harshest 
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features^ it was still the most arbitrary and nnreasoiiable 
scheme of real property that was ever invented To be 
a good real property lawyer has always been a distino 
tion among us; and although great innovations have been 
made upon the ancient law, by our legislation, particu- 
larly by the Revised Statutes, much of its subtlety still 
clings to it, and its distinction in the eyes of the profes- 
sion seems scarcely to have lessened. Why it should con- 
tinue, it would be hard to tell, for there is nothing in the 
nature of real property which should make its law 
especially curious and difficult. An acre of land, of an 
hundred dollars' value, is to this day transferred by an 
elaborate document, fuU of quaint and sounding phrases, 
carefully set in order by a lawyer, after a cautious exam- 
ination of the title ; while stock of the value of an hundred 
thousand dollars is transferred from one person to another 
by the simplest of documents, as fast as the price can be 
paid and a dozen words can be written. If there be 
nothing in the nature of these two kinds of property 
which requires this difference in the mode of conveyance, 
it is clear that a reform is needed in respect to one of 
them ; and that there is no real cause for our distinctions 
between the law of real and the law of personal property, 
is proved by the example, not only of the dvil law, but 
of the codes of France and other nations of continental 
Europe. The number of sections devoted to real property 
in the Cod^; Napoleon does not exceed an hundred. 
Think of this, in comparison with the ponderous tomes ia 
which our law on the same subject lies buried, the 
digests, old and new, the glosses and the texts, and the 
multitudinous reports. 

Suppose, for example, it were to be enacted that all 
real estate should be deemed in law to be chattels real, 
would any iiyurious consequences ensue ? And if none. 
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how desirable in all respects would be the change I 
What a load of useless learning abandoned 1 What 
simplification of titles produced! Instead of tracing 
descents, as now, by the uncertain evidence of pedigree, 
we should have record evidence of every transfer of title. 

In rega/rd to the language of legal documents^ an im- 
mense improvement is possible. Uncouth phraseology, 
repetition, and redundance, are as useless as they are 
distasteful. Every scholar would rejoice to see the ver- 
bosity, the barbarous Latin and the Norman French, give 
way to the simplicity of undefiled English. Two rules, 
inflexibly adhered to, would eflfect a revolution in legal 
documents ; one to write nothing but English, and the 
other to write as little of that as possible, never using 
two words where one will suffice. 

Let us return now from the consideration of these 
minor reforms to that greatest reform of all, the eetai- 
liehment of ^^a written and eyetematic code of the whole 
body of the law of this state!^ And first let me explain 
how the matter stands at present. 

At the same time that the commission enjoined by 
the constiution was created for the purpose of framing a 
general code, or code of rights and crimes, another com- 
mission, also enjoined by the constitution, was created for 
the framing of a code of remedies. The former com- 
mission was dissolved without reporting a code. The 
latter framed, and reported to the legislature, codes of 
civil and criminal procedure. 

If every branch of the law were codified, it would 
naturally be arranged in five different parts or oodes ; 
that is to say, a political code, embracing all the laws 
relating to government and official relations ; a code of 
civil procedure, or remedies in civil cases; a code of 
criminal procedure, or remedies in criminal cases ; a code 
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of private rights and obligations, and a code of crimes 
and pmushments. The first three are already prepared. 
The political code corresponds generally with the first 
part of the Revised Statutes. Of the codes of civil and 
criminal procednre it does not become me to speak, far- 
ther than to say that they contain the whole body of 
remedial law. All that remain then to be prepared are 
what the civilians call a civil code or code of private 
rights and dnties, and a penal code or code of crimes 
and pmiishments. The latter is on the point of being 
established in England, and wiU of course be imitated 
here. It is in regard to a civil code that the question 
is most open. 

The prejudices that prevail on this subject among the 
members of the profession, both on the bench and at the 
bar, are well known, and I would not disguise the impe- 
diment which these prejudices create. But I have seen 
greater prejudices than these pass away; and believing 
in the power of reason and the spread of truth, I feel 
confident that the day is near when we shaU all smile at 
the fallacies which are now so dominant. It may well 
be true that not one lawyer in five believes in the prac- 
ticability or expediency of a civil code ; but not one in 
a hundred, ten years ago, believed in the possibility of 
administering legal and equitable relief in the same 
action, and by a uniform mode of proceeding ; but who 
in this state doubts it now, or would go back to the 
separate processes if he cotQd ? And I may add, that 
not one in twenty, here or in England, ten years ago be- 
lieved in the advantage or safety of making witnesses of 
parties, though the most conservative bar in Christen- 
dom now, as one man, pronounces in its favor, and the 
old rule of exclusion is thrown contemptuously aside for 

jest and derision. 
4 
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How the establishmeiit of a code should have been so 
long a problem with ns is a carious subject of specular 
tion, for certainly all the instincts of republicanism are 
in its &yor. One of the distinctions of our scheme of 
government is the written constitution. A written law 
rests upon the same prindple. In monarchical or aris- 
tocratic governments, it would not be so much to be 
wondered at tiiat a class should arrogate to itself the 
knowledge and interpretation of laws; but that this 
should happen in a republic, where all the citiaens both 
l^islate and obey, is one of those anomalies, which, how- 
ever susceptible of explanation^ seem, at first sight 
incredible. 

Is a civil code practicable, and, if practicable, expe- 
dient? These questions present the whole case, and 
should be answered in conneGtkm; for it is the habit of 
objectors to retreat in a cirda from one to the other. If 
you answer the objection, that the code is im]»raotieab^ 
you are then told that though it might be practicable^ 
it would not be expedient; and if you follow by proving 
the e2q)ediency, not unlikely you will hear again, that 
though e2^)edient, it is not practicable. Show first thajfe 
the work is practicable, and that being d(me, let not 
your adversary escape from the position that the whole 
question has been narrowed to the one pcttut <^ expe^* 
diency, and that the decision of this closes the question^ 

How then stands the question of practicability i Is a 
civil code practicable? The best answer to this quesr 
tion should seem to be the fact that civil codes have 
judGXi established in nearly all the countries of the worlds 
^^XNQi the time of the Lower Iknpire to the present day# 
Are we not as capable of performiog a great act of 
legislation as Romans or Germans, as Frenchmen or 
Italians? The very doubt supposes either that our 
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abilities are inferior or our law more difficult The sug- 
gestion of inferior abilities would be resented as a na^ 
tional insult ; and wbo that fcuows anytliing of it, believes 
that Roman, French or Italian law is easier to express 
or explain than our own? And he who does believe it 
fidiotiM, in very consistency, straightway set about the 
ismendment of our own, to render it as easy to learn 
Md iEU9 fcKile to express as these foreign laws. 

If it were assumed as essential to a code that it should 
contain a rule for every transaction that in the compass 
of time can possibly arise, the objection might have 
(K>me force ; but no sane pa'soh holds any such idea. 
We know that new relations wiU hereafter arise which no 
human eye has foreseen, and for which new laws must 
be made. The plan of a code does not include a pro- 
vidon for every future case, in all future times; it con- 
templates the collectinig and digesting of existing rules 
amd tiie framing of new ones, for all that man^s wisdom 
can discern of what is to come hereafter. Every ex- 
iting rule of law is written in some book; the books 
i^ isxRmie in number and abound in contradictions and 
toomalies; To have a code is to have these rules col- 
leeted, arranged, classified ; the contradictions recon- 
ciled; the doubts settied; the bad laws eliminated, and 
the result imtten in one book, for the instruction aiid 
guidance o( citizen and magistrate, lawyer and client. 

This brings us to the remaining question of expedi- 
ency. Ib it better to have written or unwritten liaw J 
law collected in one book or scattered tiirough a thou- 
sand ; one system, congruous with itself where the paM» 
can be seen in their relation to the whole, or disjointed 
{neces of law, collected from different languages and 
nations ? 
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There are two objections, which are the only ones 
that seem to me to be put forth with any appearance of 
confidence. The first asserts that an unwritten or cos* 
tomary law has this advantage over a written code, that 
the former is more pliable, and can be extended and 
moulded to correspond with a changing and expanding 
social state. This is a favorite argument, but I conceive 
it to be altogether fallacious. It assumes two things, 
neither of which is true ; first, that law is more flexible 
because unwritten, and second, that flexibility in law is 
exceUenca Alaw is a rule of action; to say that the rule 
is not fixed, that is, flexible, is to say that it is no rule at 
alL When a decision is made a upon the common law, 
it is announced as an iauthoritative declaration of an exist- 
ing rule ; if it be not really that, then the judges, instead 
of interpretiQg, are making law. If it be an exposition 
of existing law, then it is not alterable by the judges, 
and, of course, is no more flexible in their hands tha& 
a statute would be. A flexible common law, means, 
therefore, judicial legislation. Is that desirable? If 
there be any reason for the policy of separating the 
different departments of government, the judges should 
no more be permitted to make laws than the legislature 
to administer them. All experience has shown that 
con^Dision in functions leads to confiialon in government 
Judges are not the wisest legislators, any more than 
legislators are the wisest judges. And if it were other- 
wise, there is this difference between the two modes of 
legislation, that legislation by a legislature is made 
known before it is executed, while l^islationby a court 
occurs afber the fact, and necessarily supposes a party to 
be the victim of a rule unknown until after the transac- 
tion which calls it forth. 
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The judiciary have no rightfal concern with the policy 
of laws. If they need to be changed, the legislature is 
the proper judge of the time and the maimer of change. 
And before aU other nations, ours is the one by whidi 
this rule should be inflexibly enforced ; for more than 
others, we hold toiihe entire separation and independence 
of the different departments of government, so that 
neither shall encroach upon the other, and the judiciary 
shall be independent of the executive, the executive of 
the judiciary, and the legislature of both. 

Then it is said that^if a code were once enacted, it 
would soon be overloaded with glosses and comments 
upon the texts, as numerous and contradictory as the 
cases upon the common law, which now fill the books. 
This, if it were true, would only prove that the process 
of codification must be repeated at certain intervals ; an 
objection of no great force, especially as it assumes that^ 
until the accumulation of glosses and comments, the code 
would prove an advantage. But the fact is overstated. 
There would be glosses and comments of course ; but 
with a common tribunal to settie questions of doubtftil 
construction, it should seem impossible that there should 
arise half the questions which now occur upon the com- 
mon law, since the latter regard not merely the meaning 
but the existence of a rule, the extent of its design, its 
applicability to our situation, and its policy also. 

This objection, moreover, is inconsistent with the first 
objection which I answered ; for if there are to be so 
many commentaries and different interpretations, the 
text and the comments will soon come to have that fleri- 
ble character which is thought by some to be so bene- 
ficial an element of the common law. 

Considering then these two objections to the e2:pedi- 
ency of a code to be satisfactorily answered, and turning 
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to the other side, how great are the advantages which 
we can see in its accomplishment ! The nranerons col- 
lections of law books upon the shelves of onr libraries 
superseded by a single work ; the whole law brought 
together, so that it can be seen at one view; the text 
spread before the eyes of all onr citizens; old abuses 
removed, excrescences cut away, new life infused; these 
will be the beneficent effects of this vast work. 

Its accomplishment should seem to be the natural 
result of a certidn advanced state of civiliaition. Un- 
written law is the first result of magistracy. This 
accumulates during long periods, till society finds its 
burdens intolerable, and then b^ins the process of 
sifting and arranging; the result is a code, the fruit of 
a riper civilization, the natural relief of a people from 
the burden of an incongruous, obscure and overloaded 
jurisprudence. 

The Code of Justinian perfonned the same office for 
the Roman law, which the Code Napoleon performed for 
the law of France; and following in the steps of France, 
most of the modem nations of continental Europe have 
now mature codes of their own. 

We have now arrived at that stage in our progress, 
when a code becomes a want; and howev^ much its 
consummation may be retarded by the betrayal of 
seeming fiiends or the resistance of open enemies, it will 
certainly, sooner or later, be accomplished. He age is 
ripe for a code of the whole of our American law. The 
materials are about us in abundance, derived from many 
ages and nations; and we must now hav^ a system of 
oior own, symmetrical, eclectic, filmed on purpose. I- 
know very well the labor to be performed and the diffir 
catties to be overcome ; but the labor will be performed 
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and the difficulties will vanish, when the undertaking 
is once committed to the charge of able, Mthful, reso- 
lute men. 

Already one of our sister states has created a commis- 
sion for the purpose. The present Chancellor of England, 
from his place in Parliament, ia a speech on Law Reform, 
has said : ^^ I look farther. I conceiye there is no reason 
^' why this proposed step should not at some future time 
" — some few yeare hence — constitute the foundation of 
^^ that which I have always looked forward to as most 
^^ desirable, though heretofore I have feared it to be un- 
^' attainable — a Code Victoria, that shall put us on the 
^^same footing that a neighboring nation has attained 
^^ by that great code whidx will immortalize its creator 
^4ong after his triumphs and his failures in all other 
^^ matters have passed into oblivion. The measures, then, 
" which I propose are sure to be attended with benefit at 
" every step of their pn^ess ; it may be that aU I an- 
" ticipate from them may not be realized; yet I trust 
^^ and I believe that, sooner or later, that full and com- 
^^plete result will be accomplished ; ia this hope, and in 
" this confidence, I advance," 

The State of New-York owes it to her history and 
her position not to be eclipsed by others in this mag- 
nificent undertaking. That statewhich shall first succeed 
in establishing a civil code of Anglo^axon-American 
law wiU give law to all the rest of the world where the 
English tongue is spoken, and that is. to be the most 
nearly universal of any language ever yet spoken by maa. 

No undertaking which you could engage in would 
prove half so grand or beneficent. Your canals, your 
railways, your incalculable wealth, your ships cutting 
the foam of every sea, the enterprise of your merchants, 
the skiU of your artizans, the fame of your ancestors ; all 
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would not exceed in glory the establishment of a code 
of laws, containing the wisest rules of past ages, and the 
most matured reflections of our own, which, instinct 
with the free spirit of our institutions, should become 
the guide and example for all the nations bearing the 
tie of our common language. 

Shall this imperial state be outstripped in the noble 
race by either of her sisters or by that queenly island, 
mother of nations, which, having been our parent^ is now 
our rival ? Jpi material public works, in commerce with 
all the world, in the accumulation of wealth, in the po9- 
session and display of power, and in all the arts, we are 
contending with her for preeminence ; it is now to be 
determined which shaU be the lawgiver of the raca 
Whether this crown shaU be upon the head of the mother, 
or the youngest of the nations, is the problem which the 
men of this generation shall solve. May it be so re- 
solved as that we shall win the well deserved prize; 
that we shall have a book of our own laws, a Cods 
Amekioak, not insular but continental, as simple as so 
vast a work can be made, free in its spirit, catholic in 
its principles ! and that work will go with our ships, our 
travelers and our armies ; it will march with the lan- 
guage, it will move with every emigration, and make 
itself a home in the farthest portion of our own conti- 
nent, in the vast Australian lands, and in the islands 
of the southern and western seas. 

Let us not fear that anything valuable will be lost 
from the accumulations of past generations. Whatever 
is beneficial as well as venerable, whatever is most wise, 
whatever is approved by time or consecrated by habit, 
will be preserved and reenacted. Only that which is 
hurtful, unsuitable or obsolete, will be laid aside, as it 
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ought, no matter how long it may have lasted, or how 
strong become. 

To the young men of this generation, more than any 
other that have ever lived, to you who are now going 
forth from study into professional life, the great task is 
committed of reforming and establishing the law. You 
are now enrolled in that profession upon which, more 
than any other, rest the functions of government and 
the preservation of social order. You stand in that 
great congregation, where also stand the njbst illustrious 
men of the past and present ages. Demosthenes, M^ 
chines, Ulpian, Cicero, Daguessau, Bacon, Mansfield, and 
our own Marshall, Kent and Story, are your professional 
brethren. To be worthy to stand in such presence, to 
be influenced by such examples, to catch a portion of 
their spirit, are distinctions in themselves. 

You stand moreover in the very portals of a new 
time. The world is soon to take its impulses from this 
side of the ocean. The language we speak, the institu- 
tions in which we participate, are to spread with our 
dominion, 

•* From the world's girdle to the frozen pole," 

and beyond our dominion to remote islands and con- 
tinents. Whence shall come the lawgiver of the new 
time ? From our own soil, I would fein hope and be- 
lieve. The materials are at hand, and the time is pro- 
pitious. A new people, grown suddenly to the strength 
and civilization of the oldest and mightiest, with laws 
for the most part borrowed, finds that they need to be 
reexamined, simplified, and reconstructed. The task is 
great, the object is greater, and the reward is ample. 
Let us then be up and doing, that we may have the 
merit and the satisfaction of having accomplished some- 
thing towards it, before we rest from our labors. 
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